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CPI Nl ON AND ORDER

The Adm ni strator and respondent have both appealed fromthe
oral initial decision issued by Adm nistrative Law Judge W I Iiam
A. Pope, Il, at the conclusion of a three-day hearing held in
this case on Novenber 18, 19, and 20, 1993." In that decision,
the | aw judge di sm ssed an energency order revoking respondent's

airline transport pilot (ATP) certificate based on allegations

' Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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that he falsified his pilot |ogbook, and that he piloted certain
flights under Part 135 when he was not qualified to do so.? The
Adm ni strator appeals fromthe | aw judge's di sm ssal of the
charges, and argues that his case was prejudiced by the | aw
judge's handling of a problemwhich arose on the second day of
the hearing involving the availability of the Admnistrator's
attorney. Respondent, although he prevailed at the hearing, has
appeal ed fromone of the law judge's credibility findings, and
fromthe law judge's failure to dism ss the conplaint as stale,
and al so argues that he was prejudi ced by the conduct of the
proceedi ng. As discussed below, the Adm nistrator's appeal is
deni ed, and respondent's appeal is granted in part (as to the
credibility determ nation).

At issue in this case is 1) respondent's alleged intentional
falsification of his pilot |ogbook (in violation of 14 C. F.R
61.59(a)(2) and, indirectly, 61.51(a) and (c)(5)) and 2) his
piloting of flights allegedly conducted under Part 135 when he
had not received the required testing and flight conpetency
checks required for such operations (in violation of 14 C F. R
135.293(a) and (b)).? Each group of alleged violations is

di scussed separately bel ow

? The regul ations respondent was charged with violating are
reproduced in an Appendix to this opinion and order.

° The Administrator's conplaint also contained an additional
al l egation that respondent piloted a flight under instrunent
flight rules when he had not had the required pilot flight tine,
inviolation of 14 C.F. R 135.243(c)(2). The Adm nistrator has
not appealed fromthe | aw judge's dism ssal of that charge as
unproven.
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Intentional falsification of respondent's pilot | ogbook.

These al |l egations center around six entries in respondent's
pil ot | ogbook which indicate that, on flights made in April and
June of 1990, respondent received dual flight instruction in a PA
31-350 "Navaj 0" dual -control aircraft. It is undisputed that
respondent could properly credit dual instruction tinme, along
wth pilot in command tine, towards the 1500 hours of flight tine
necessary to obtain his ATP certificate, but that he could not
credit second in command tinme since the aircraft requires only
one pilot. (Tr. Vol. 1, 118.) It is also undisputed that the
entries at issue were part of a group of entries nmade by
respondent's fiance, Kara Focht, some nonths after the actual
flights took place, in an effort to assist respondent in nmanagi ng
his affairs during a difficult period in his life.

Ms. Focht, whose testinony the |aw judge credited "entirely"
(1.D. 24-5)," expl ai ned that she had been hel pi ng respondent
update his | ogbook (a task in which he often fell behind) by
readi ng out loud the information contained in annotated airport
records which respondent had brought home for this purpose and

5

put into chronol ogi cal order,” as respondent entered the

“"1.D." refers to the transcript of the |aw judge's oral
initial decision.

° Presumably, these airport records were those of
respondent’'s enployer, Arner Flying Service, an operation
provi di ng, anong other things, flight instruction, pilot services
to aircraft owers (i.e., flights under 14 CF. R Part 91), and
charter flying (i.e., flights under 14 CF. R Part 135). (Tr.
Vol . 1, 264; Vol. 3, 126.) In addition, it appears that
respondent did sonme personal flying in airplanes which were
hangared at Arner Flying Service and were avail able for rentals.
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information in the appropriate colums in his | ogbook. At sone
point during this joint project respondent was called away to
take his nother to a nedical appointnment, and Ms. Focht took it
upon herself to continue the updating by making the entries
herself fromthe information on the airport records. M. Focht,
who is not a pilot, testified that for the six entries here at

i ssue’ she entered the flight time in the "dual received" colum
sinply because the airport records fromwhich she was wor ki ng
listed two pilots for those flights. She did not realize at the
time that the colum was supposed to be used for recordi ng dual

instruction received. (Tr. Vol. 3, 96, 110.)

A few days | ater, when respondent noticed that Ms. Focht had
made additional entries in his absence, he certified that the
entries were true by signing the bottom of each | ogbook page
filled out by Ms. Focht. He testified that he sinply scanned the
pages, but did not read them before he signed the certification.

(Tr. Vol. 3, 132, 166.) Indeed, he confessed that he woul d have
del eted the offending entries if he had focused on them because
he did not feel at that tinme that he had received flight

(..continued)
(Tr. Vol. 3, 153, 180.)
1t appears from our exami nation of the |ogbook (Exhibit A-
12), which shows a discernible difference between the handwitten
entries made by Ms. Focht and those apparently nade by
respondent, that Ms. Focht nade approximately 129 consecutive
entries covering flights from March 25, 1990 to June 14, 1990
(all of which were certified by respondent’'s signature at the
bott om of each | ogbook page). The Adm ni strator, who conducted
an exhaustive review and anal ysis of respondent's | ogbook during
the investigatory phase of this proceeding, did not challenge the
accuracy of any of the other entries nmade by Ms. Focht, or the
propriety of her having nade the entries in the first place.
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instruction on those flights.” (Tr. Vol. 3, 133, 168.) In
preparing to defend against this action, however, respondent
apparently cane to believe that the flights nonetheless qualified
as legitimate instruction under 14 C.F.R 61.169.° (Tr. Vol. 3,
133-4.) Accordingly, respondent took the position at the hearing
that, not only did he have no actual know edge of the allegedly
false entries, but the entries were not false to begin wth.
Respondent does not contest the materiality of the entries.’

In his initial decision, the |aw judge first concluded that
two of the flights at issue qualified as instruction under
section 61.169, but that -- because there was no evidence that
the pilots acconpanyi ng respondent on the other four flights held
ATP certificates -- the other flights did not qualify, and were

therefore falsely entered in respondent’'s |ogbook as "dual

7

| ndeed, testinony and witten statenents fromthe ot her
pil ots aboard those flights corroborates respondent's feeling
that flight instruction did not occur. (Tr. Vol. 1, 281;

Exhi bits A-23 and A-24.)

°® 14 C.F.R 61.169 provides:
8 61.169 Instruction in air transportation service.

An airline transport pilot may instruct other pilots in
air transportation service in aircraft of the category,
class, and type for which he is rated. However, he nay not
instruct for nore than 8 hours in one day nor nore than 36
hours in any 7-day period. He may instruct under this
section only in aircraft with functioning dual controls.
Unl ess he has a flight instructor certificate, an airline
transport pilot may instruct only as provided in this
section.

° The el enments of intentional falsification are: 1) a false
statenent, 2) in reference to a material fact, 3) made with
know edge of its falsity. Hart v. Mlucas, 535 F.2d 516, 519
(9th CGr. 1976).
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received." (1.D. 32-3.) The law judge then found that
respondent had actual know edge of the falsity of those entries,
and found himin violation of section 61.59 as to those four
false entries. (I.D., 37-8.) However, after respondent's
counsel called to his attention evidence in the record show ng
that all the "instructor"” pilots did in fact hold ATP
certificates (Exhibits A-14 and A-15), the | aw judge i medi ately
reversed hinself and found no falsity, and therefore no violation
of section 61.59. (I.D., 49.) Thus, the |l aw judge found that
the entries were not fal se and the respondent had act ual
knowl edge of them W reach the opposite concl usions.

A Falsity. In our judgnent, respondent's after-the-fact
reliance on section 61.169 (even assumng the "air transportation
service" criteria of that section were net) cannot overcone the
key fact that neither respondent nor the pilots he flew with on
the six flights at issue believed at the tinme of the flight that
true "instruction" was being given or received. Nonetheless, it
appears that the limtation of that section to instruction "in
air transportation service" (e.qg., flights involving conmon
carriage)™ renders it inapplicable to this case, as it is

undi sputed that the flights on which the purported instruction

occurred were all flights under Part 91.

" "Air transportation” is defined as "interstate, overseas,
or foreign air transportation or the transportation of mail by
aircraft." 14 CF.R 1.1. Interstate, overseas, and foreign air
transportation are each defined as various fornms of carriage by
aircraft of persons or property "as a common carrier for
conpensation or hire." 1d.
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We have been unable to | ocate any hel pful regulatory history
or any ot her conprehensive gui dance regarding the intended scope
of section 61.169. However, we note that our view is consistent
with expert testinony offered by the Adm nistrator at the

12

hearing” and other statenents issued by the FAA * as well as a

previ ous comrent made by the Board.” In any event, we need not

" The FAA's investigating inspector in this case testified
that, although he did not consider section 61.169 in his
investigation of this case, he was taught at the FAA' s training
acadeny that it applied only to instruction given by specially
trained pilots working for Part 135 and Part 121 carriers. (Tr.
Vol. 3, 27, 31-36, 42-3.) This is consistent wwth the regul atory
schenmes of Part 121 and Part 135, which establish carrier-run
training prograns. (See, in particular, sections 121.411,

121. 413, 135.337, and 135.339, which clearly contenpl ate that
pilots who are not CFls will nonetheless carry out certain
testing and training requirenents under the carrier's program)
Al though it is possible that Arner Flight Service, as the hol der
of a Part 135 operating certificate, m ght have had such a
training program no evidence was presented to show that the
purported "instruction" was part of such a program

" The FAA has responded to at |east two separate witten
requests for interpretation of section 61.169. 1In one, the
respondi ng FAA official stated that that section authorizes an
ATP "to give flight instruction which may be | ogged by the
reci pient for the purpose of obtaining an airline transport pilot
certificate, only if the recipient is engaged in air
transportation service." Volune 1, Federal Aviation Decisions,
page 104, Interpretation 1976-9, dated March 5, 1976. In the
second, the responding official stated, simlarly, that the
aut hori zation of that section "only extends to instruction given
to other pilots in [a]ir [t]ransportation [s]ervice." 1d. at
page 356, Interpretation 1976-23, dated May 15, 1979.

In addition, in a 1989 notice of proposed rul emaki ng dealing
wi th proposed changes in general pilot training requirenents, the
FAA made passing reference to the fact that an "authorized
instructor can be either the holder of a valid FAA flight
instructor certificate issued under Part 61 or, in the case of an
air carrier, a person wwth an ATP certificate who conforns to the
procedures of 8§ 61.169." 54 Fed. Reg. 22852 (May 26, 1989)
(enphasi s ours).

“ In Administrator v. Schlagenhauf, NTSB Order No. EA-3611
at 7 (1992), we noted our assunption that the authority in
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concl usively decide the issue (which relates only to the el enent
of falsity in this case), as respondent's |ack of actual
know edge (see di scussion below) warrants di sm ssal of the
fal sification charges.

B. Actual know edge. In finding that respondent was "not a

credi ble witness on the point of his actual know edge" (I.D.
37), the law judge offered the follow ng rational e:

Hi s | og book contains simlar entries which he nmade cl ai m ng
dual received tinme under simlar circunstances. | do not
credit his statenent that each and every one of those other

i nstances involved instruction by Byron Arner, a certified
flight instructor, absent sonme show ng to support such a

bl anket assertion.

Further, while Ms. Focht may have filled out the |og
entries which are the subject of Paragraph 3 [of the
conplaint], she did so fromrecords prepared and annot at ed
by the [r]espondent. Cearly, the entries she nmade were in
line with simlar entries made by the [r]espondent on ot her
occasi ons.

Also not to be ignored is the [r]espondent's
responsibility to make sure the entries in his |og book are
correct before he certifies them Here, [r]espondent shoul d
have known that the entries were there and cannot escape
responsibility by claimng that he did not bother to read
t hem before signing the certification.

Upon careful consideration of the entire record in this
case, we have concluded that respondent's testinony (that he did
not know of the false entries) cannot be rejected based on the
rational e given by the law judge, as that rationale is
i nconsistent with the evidence and with his own credibility

findings, and includes an inproper standard for evaluating the

(..continued)
section 61.169 to instruct in "air transportation service" was
limted to training in comrercial operations for an air carrier.
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i ssue of actual know edge.™ Qur evaluation of the record
convinces us that the law judge's rationale is insufficient to
support a finding that respondent was actually aware of the
falsity of the six entries here at issue when he signed the
certifications. Accordingly, the law judge's credibility finding
on that point is reversed.

The | aw judge's apparent belief that respondent had a
pattern or practice -- which predated the entries here at issue
-- of claimng credit for undeserved "dual received" tine is
unsupported in this record. Wen asked about the nunerous ot her
"dual received" entries in his | ogbook, respondent expl ained that
they all involved instruction given by Byron Arner who, as a
certified flight instructor, was clearly authorized to provide
and endorse such instruction. (Tr. Vol. 3, 189-92.) Respondent
then directed the law judge to M. Arner's bl anket endorsenment in
t he back of his | ogbook: "2-1-91 Al PA 31 tine |ogged certified
as accurate from4-27-89 to 8-23-90 /s/ B.J. Arner CFIIMEL
1218202." (Exhibit A-12.)

Bot h respondent and his counsel represented, and the
Adm ni strator did not deny, that the FAA had exam ned M. Arner's
bl anket endorsenent and -- despite its obvious inapplicability to
the six entries made by Ms. Focht involving other pilots with

respondent in the PA 31 (the dual-control aircraft used on all of

" See Adnministrator v. Chirino, 5 NTSB 1661 (1987), aff'd.,
849 F.2d 1525 (D.C.Gr. 1988) (law judge's credibility finding
was invalidated because it was based on a critical mstake as to
t he evi dence).
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the flights in which dual instruction was |logged) -- found it to
be acceptable. (Tr. Vol. 3, 194.) Indeed, the Admnnistrator's
counsel stated at the start of the hearing that these "dual
recei ved" entries in respondent's | ogbook were not included in
the falsification charges because the Adm nistrator did not have
proof that they were false. (Tr. Vol. 1, 156.) I n our
judgnent, it was inappropriate for the | aw judge to base his
adverse credibility determnation on an inplicit finding that
respondent was guilty of other uncharged and unproven intentional
fal sifications.

W note that it was respondent's consistent habit to | eave
the "remarks and endorsenents” colum bl ank when | oggi ng dual
time in the PA 31-350 (apparently intending to rely on M.
Arner's bl anket endorsenent in the back of his | ogbook).

(Exhibit A-12.) Thus, if respondent were engaged in a schene to
cl ai mundeserved credit for dual instruction flight hours, his
pl an woul d not be advanced by including in his | ogbook entries
(such as those nmade by Ms. Focht) which on their face identify
sonmeone other than M. Arner (and non CFls at that) as the
purported "instructor.” Such entries would be suspicious on
their face. Thus, the existence of the numerous other "dual
received" entries, rather than tending to show that respondent
had actual know edge of the false entries in this case, actually
enhances the credibility of respondent’'s testinony that he had no

actual know edge of the false entries.™

“ 1t is possible that the | aw judge's suspicions about the
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The | aw judge al so seens to suggest, in pointing out that
Ms. Focht made the entries fromrecords prepared and annotated by
respondent, that respondent had already | abel ed the hours as
"dual received" in those records. However, such a conclusion is
i nconsistent with the | aw judge's acceptance of Ms. Focht's
testinony (in which she explained that she entered the tinme as
"dual received" sinply because she saw two pilots |listed) as
"entirely credible" (1.D., 23, 25).

Finally, the law judge states that respondent is responsible
for ensuring the accuracy of his |ogbook entries and cannot avoid
that responsibility by claimng he did not read the entries, and
concl udes that respondent "should have known" about these
entries. However, we have held that in falsification cases such

as this it is not enough to show that a respondent "should have

n 16

known. Proof of actual know edge is required. In sum we
(..continued)

ot her "dual received" entries arose fromthe fact that all of the
PA 31 tinme listed in respondent’'s | ogbook (except the entries
made by Ms. Focht) was, according to the bl anket endorsenent,
with M. Arner. Yet, as evidenced by Ms. Focht's entries, during
April and June of 1990 respondent apparently nmade six flights in
that aircraft with other pilots. This seem ngly curious
circunstance mght | ead one to suspect that sone of the earlier
flights were also made with other pilots, contrary to the bl anket
endorsenent. However, this assunes that when making his own

| ogbook entries respondent always | ogged all of the PA 31 flights
reflected in airport records, as Ms. Focht apparently did here,
rather than |l ogging only those flights on which the "dual

recei ved" time was properly creditable as such (i.e., those
flights with M. Arner). Since respondent was not asked about
his habits in this respect, his deneanor and credibility on that
poi nt could not properly be evaluated by the | aw judge. Thus,
the | aw judge' s speculation on that point is not a proper basis
for a credibility finding.

" Administrator v. Juliao, NTSB Order No. EA-EA-3087 (1990);
Adm nistrator v. Cone, NTSB Order No. EA-3948 (1993).
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affirmthe |l aw judge's dism ssal of the section 61.59(a)(2)
charges (al beit on other grounds).

As for the alleged violations of sections 61.51(a) (failure
to maintain a reliable record of training and experience) and
61.51(c)(5) (failure to have tine |logged as flight instruction
appropriately certified by the instructor), the | aw judge
appeared to acknow edge that the entries, on their face, did not
conply with these requirenents. (1.D., 29.) However, in
dism ssing the Admnistrator's conplaint inits entirety, he
inplicitly found no violation of these sections.

We think this internal inconsistency would, under ordinary
ci rcunst ances, warrant a renmand for further explanation. See 49
C.F.R 821.42(b) (requiring a statenment of findings and
conclusions as to, anong other things, material issues of fact
and law). W are, however, constrained by the short tine franes
i nposed in energency proceedi ngs. Consequently, we wll resolve
t hese issues in a manner we believe is nobst consistent with the
procedural arrangenments agreed to by the parties."

The parties agreed to a process in which the |aw judge woul d
hear the entirety of the case, rule as to whether a |ack of
qualification had been shown, and, if not, nmake a determ nation

of whether the remaining violations were stale. As discussed

17

It appears that the parties agreed to a procedure facially
i nconsistent with the process outlined in 49 C F.R 821.33, but
there is no showi ng that their decisions were uninformed or
violated the nornms of adm nistrative practice. Hence, for this
case, we wll accept their fornmulations. (Tr. Vol. 1, 87, 101-
2.)



13
above, a lack of qualification has not been found; hence, whether
the violations of sections 61.51 (a) and 61.51(c)(5) are stale
ought to have been addressed. Evidence and argunent in the
record indicates that these charges would not have survived a
stale conplaint challenge, and in the public interest, argue
against a remand limted to this issue.” Accordingly, we affirm
the | aw judge' s di sm ssal of these charges.

1. Flights inproperly conducted under Part 135.

The Adm nistrator alleged in his conplaint that five flights
respondent piloted in a PA 31-350 "Navajo," and twelve flights he
piloted in a PA 32-301 "Saratoga," were conducted under Part 135
of the Federal Aviation Regulations when he did not neet the
pilot testing requirenents of that Part. It is undisputed that
respondent piloted the flights, and that he was not qualified at

the time to make Part 135 flights in those aircraft. Respondent

* The Administrator asserted that his del ayed di scovery of
all of the alleged violations in this case justified his
prosecution of charges which m ght otherwi se have been stale.

But the FAA' s investigating inspector acknow edged that, although
he becane involved in investigating these potential violations in
Decenber of 1992, he did not request respondent's | ogbook until
April of 1993, and did not forward the case to the FAA s | egal
office until sonme four nonths after that. The energency order
was issued on Cctober 1, 1993, nore than five nonths after the
FAA began its review of respondent’'s |ogbook (the chief source of
all of the Admnistrator's charges in this case). (Tr. Vol. 1,
141-50; Vol. 2, 109-112.) No explanation was offered for these
substantial delays. Thus, it appears that this case was not
accorded the required expedited handling after the del ayed

di scovery to exenpt it fromthe limtations of the stale
conplaint rule. See Admnistrator v. Holland, NTSB Order No. EA-
3987 (1993) (when violations are bel atedly di scovered,

Adm ni strator must show that entire processing of the case was
expedited so as to mnimze any further delay to avoid di sm ssal
under stale conplaint rule).
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mai nt ai ned, however, that the subject flights in the Navajo were
for either his own personal business or the personal business of
one of his co-owners, and were therefore conducted under Part 91,
not Part 135." Respondent further contended that he reasonably
believed the subject flights in the Saratoga were conducted under
Part 91, because his enployer told himthat the corporate client-
passenger on those flights owned the aircraft. The | aw judge
found in respondent's favor on both counts and di sm ssed the
charged violations. W affirm

A Flights in the Navajo. The Adm ni strator does not

appear to dispute that respondent was a part-owner of the Navajo
at the time of the flights in issue. The Admnistrator's
position that the flights were inpermssible Part 135 flights was
based sinply on the fact that the aircraft was listed on Arner

0

Flying Service's Part 135 certificate at the tinme,* and on
respondent's own notations in his |ogbook as to these flights,*
particularly respondent's use of the word "charter” in one of the
entries. The Adm nistrator presented no proof that respondent

recei ved any conpensation for these flights, nor did he offer any

¥ These flights involved the sane aircraft in which
respondent | ogged his "dual received" instruction tinme, discussed
above, but took place nore than one year later. By the tinme of
these later flights, respondent had becone a part-owner of the
aircraft, and had obtained his ATP certificate and a nulti-engine
rating.

® Fromthis fact it certainly does not follow that every
flight made in the aircraft was one under Part 135.

** Those notations read: "Navajo charter,"” "Myar Navajo
trip,” "Romano trip, WV. (Navajo)," "Romano trip WYV. (pickup
Navajo)," and "J. Bennett, personnel to ACY." (Exhibit A-12; Tr.
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evi dence of who the passengers were or what the purposes of the
flights were.

Respondent, in testinony credited by the |aw judge,
explained with regard to each trip what its purpose was and why
he entered the notations he did. He stated that he sonetines
used the word "charter" in the "remarks"” colum to rem nd hinself
when non-personal trips in the Navajo (or in the Saratoga, which
he sonetinmes rented for his own use) were not for his own
personal business, but rather for soneone else's -- in these
cases for one of the co-owners of the aircraft. (Tr. Vol. 3,

151, 153.) He explained that he adopted this practice because he
had been erroneously billed for non-personal flights in the past.

The | aw judge credited respondent's testinony as to these
entries, and we see no reason to overturn that credibility
determnation. In sum we agree with the | aw judge that the
Adm ni strator presented insufficient proof that these flights
wer e conducted under Part 135.

B. Flights in the Saratoga. The Admi nistrator's position

regardi ng these flights was again based on respondent's notations

22

in his pilot I|ogbook, ™ and upon evidence that ACH (the

corporation for whomrespondent concedes nost of the flights were
conducted) did not own the Saratoga aircraft used on those

(..continued)
Vol . 1, 323-4.)

*? Specifically, respondent wote "charter 79Z," "Verbitsky
charter,” and (on 10 entries) "ACI." AClH refers to Asbestos
Control Incorporated, a corporation for whom Arner Flying Service
primarily provided piloting and other aviation services connected
with its PA 31-350.
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flights. (Exhibit A-28.) Respondent testified, however, that
when he asked his enployer, Byron Arner, M. Arner told himthat
ACl owned the aircraft and that these flights, |ike those in the
PA 31-350 (which ACI did owmn at the tine), were Part 91 flights.

(Tr. Vol. 3, 137, 139-40.) Respondent stated that he did not
know until the hearing in this case that the aircraft was owned
by soneone else. (Tr. Vol. 3, 141.) He stated that, as a pil ot
for Arner Flying Service, he had no access to aircraft ownership
records or billing records. (Tr. Vol. 3, 141.)

The | aw judge credited respondent's testinony that he relied
on his enployer's representation that ACI owned the aircraft, and
found that the Adm nistrator failed to prove that respondent knew
or should have known that the flights were conducted under Part
135.* W see no reason to overturn that credibility
determ nation, and we therefore affirmthe | aw judge's di sm ssal

of these charges.” See Adnministrator v. Fulop, NTSB Order No.

* W have declined to hold pilots responsible for Part 135
vi ol ati ons when they neither knew nor should have known that the
flights they operated were governed by Part 135. Adm nistrator
v. Garnto, 3 NTISB 4119 (1981); Adm nistrator v. Fulop, NTSB O der
No. EA-2730 (1988). See also, Administrator v. Mardirosian, NTSB
Order No. EA-3216 (1990); Administrator v. Hagerty, NTSB O der
No. EA-3549 (1992); Admnistrator v. Brown, NTSB Order No. EA-
3698 (1992), where we continued to recognize that the rel evant
guestion in such cases is whether respondent knew or shoul d have
known that the flights were actually Part 135 flights.

* Although two of the 12 entries in respondent's |ogbook did
not explicitly identify ACI as the custoner, but rather described
the flights sinply as "charters,” we agree with the | aw judge
that respondent’'s use of this word, standing al one, does not
establish that the flights were in fact governed by Part 135.

The | aw judge again credited respondent’'s explanation of his use
of the word "charter" (i.e., that it was his personal way of
remenbering that the flight was not one for which he should be
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EA-2730 (1988) (Part 135 violations dism ssed where pilot had
been assured by his enployer that the cargo he was carrying was
owned by the enpl oyer conpany, and flights were therefore

governed by Part 91, not Part 135).

One final issue remains to be addressed. The Adm nistrator
argues in his brief that the law judge's failure to grant a
conti nuance when the Adm nistrator's counsel was required to
| eave during the second day of the three-day hearing prejudiced
the Admnistrator's case to such an extent that (in the event the
Adm nistrator's appeal is not granted) the case should be
remanded to the point at which the Administrator's counsel was
required to leave. (Admi nistrator's Appeal Brief, at 36-9.) W
di sagr ee.

It is clear to us that the circunstances which caused the
Admi nistrator's counsel to have to leave in the mdst of the
heari ng were foreseeabl e and shoul d have been pl anned for.
| ndeed, the | aw judge had apparently cautioned the
Adm ni strator's counsel several days earlier, when counse
i nformed himthat he would have to | eave by 4:00 Friday afternoon
to attend a religious observance, that the case m ght not be
concl uded by then. Accordingly, the law judge is not to bl ane
for any prejudicial effect that that departure m ght have had on
the Adm nistrator's case. Moreover, we agree with the |aw judge
(..continued)

billed for personal rental of the aircraft), and we see no reason
to overturn that credibility determ nation
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that, in light of the energency nature of this proceeding and the
| aw j udge's tight schedule, a continuance was not appropriate.®

Furthernore, we perceive no prejudice to the Adm nistrator
resulting fromthe |aw judge's denial of a continuance which
woul d warrant a remand in this case. The Adm ni strator has not
identified anything that woul d have been done differently had
original counsel, rather than replacenent counsel, handl ed the
second half of the hearing. W note also that the | aw judge
all owed the Adm nistrator two hours to brief his replacenent
counsel (who was apparently called in at the last mnute when the
| aw j udge deni ed a continuance) on the progress of the case.

(Tr. Vol. 2, 149.)

* This three-day hearing (held in Al entow, Pennsylvania)
ended at 11:30 p.m on Saturday, Novenber 20, 1993. The | aw
judge was apparently schedul ed to hear two ot her energency cases
in Mam , Florida, beginning on Monday, Novenber 22. (Tr. Vol.
2, 144.)

We note that the | aw judge apparently honored the
Adm nistrator's earlier request to delay scheduling of the
hearing until after Novenber 16, so as to acconmodate the
vacation plans of his chief wtness.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. The Admnistrator's appeal is denied;
2. The initial decision is affirnmed, except as nodified herein;
and
3. The energency order of revocation is reversed.
VOGT, Chairman, COUGHLIN, Vice Chairnman, LAUBER, HAMVERSCHM DT,

and HALL, Menbers of the Board, concurred in the above opinion
and order.



§ 61.51 Pilot |oghooks.

(a) The aeronautical training and ex-
perience used to neet the require-
ments for a certificate or rating, or the
recent flight experience requirenents
of this part must be shown by a reli-
able record. The logging of other
flight time is not required.

* * %

(c) Logging of pilot time—

* * %

(5) Instruction time. Al time |ogged
as flight instruction, instrument fl7ght
instruction, pilot ground trainer in-
struction, or ground instruction tinme
nust be certified bY the aPpro riately
rated and certificated instructor from
whom it was received.

§ 61.59 Falsification, reproduction, or al-
teration of applications, certificates
| oghooks, reports, or records

(a) No person may make or cause to
be nade—

* * %

$2) Any fraudulent or intentionally
false entry in any |ogbook, record, or
report that is required to be kept,
made, or used, to show conpliance
with any requirement for the issuance

or exercise of the pr|V||e%es, or any
certificate or rating under this part;

APPENDI X

§ 135.243 Pilot in comand qualifications

* * %

(a) of this section, no certificate
hol der may use a person, nor may anY
person serve, as pilot in command o
an aircraft under |FR unless that
person—

%c) Except as provided in paragraph

* * %

(2% Has had at least 1,200 hours of
flight time as a pilot, including 500
hours of cross country flight time, 100
hours of night flight tinme, and 75
hours of actual or sinulated instru-
ment time at |east 50 hours of which
were in actual flight; and
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§ 135.293 Initial and recurrent pilot test-
ing requirements

.Sa) No certificate holder may use a
pilot, nor may any person serve as a

ilot, unless, since the beginning of

he 12th calendar nonth before that
service, that pilot has passed a written
or oral test, given by the Adm nistra-
tor or an authorized check pilot, on
that pilot’s know edge in the followng
areas—

(1) The appropriate provisions of
parts 61, 91, and 135 or this chapter
and the operations specifications and
the manual of the certificate hol der;

(2) For each type of aircraft to be
flown by the pilot, the aircraft power-
plant, ”ﬁLOf conponents and systens,
maj or appliances, performance and op-
erating limtations, standard and
energency operating procedures, and
the contents of the_apFroved Aircraft
Flight Manual or equivalent, as appli-
cable;

(3) For each type of aircraft to be
flown by the pilot, the method of de-
termning conpliance with weight and
bal ance I'imtations for takeoff, |and-
ing and en route operations;

(4) Navigation and use of air naviga-
tion aids apﬁrqpr|ate to the operation
or pilot authorization, |nc|ud|n?, when
applicable, instrument approach facili-
tres and procedures;

(i} Air traffic control procedures, in-
gﬂw ing |FR procedures when applica-

e

(6) h@teorolo?y in general, including
the principles of frontal systens, icing,
fog, thunderstorms, and windshear,
and, if appropriate for the operation
of the certificate holder, high altitude
weat her:

7) Procedures for—
I ) Recognizing and avoiding severe

weat her sifuations

,$||? Escaping from severe weat her
situations, in case of inadvertent en-
counters, including |owaltitude w nd-
shear (except that rotorcraft pilots are
not required to be tested on escaping
from|owaltitude w ndshear); and

(iii) Operating in or near thunder-
storns (including best penetrating al -
titudes), turbulent air |nc|ud|n8 cl ear
air turbulence), icing, hail, and other
potential |y hazardous neteorol ogica
condi tions; and

(8) New equi pment, procedures, or
techni ques, as appropriate.

(b) certificate holder may use a
pilot, nor may any person serve as a
ilot, in an¥ aircraft unless, since the
e?|nn|n of the 12th cal endar nonth
before that service, that pilot has
passed a conpetency’ check given by
the Administrator or an authorized
check pilot in that class of aircraft, if
singl e-engine airplane other than tur-
bojet, or that type of aircraft, if heli-
copter, multiengined airplane, or turho-
jet airplane, to determine the pilot’s
conpetence in practical skills and
technl?ues in that aircraft or class of
aircraft. The extent of the conpeten-
cy check shall be determned by the
Administrator or authorized check
pilot conducting the conpetency
check. The conpetency check may in-
clude any of the maneuvers and proce-
dures currently required for the origi-
nal issuance of the particular pilot cer-
tificate required for the operations au-
thorized and aefropr|ate to the cate-
gory, class and type of aircraft in-
vol ved. For the purposes of this para-
graph, type, as to an aerIane, neans
any one 0f a group of airplanes deter-
mned by the Admnistrator to have a
simlar means of propulsion, the sanme
manufacturer, and no significantly dif-
ferent handling or flight characteris-
tics. For the purposes of this para-
graph, type, as to a helicopter, means
a basi ¢ ‘mke and nodel .



